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Planning for Change
A U T U M N  2 0 2 0  N E W S L E T T E R 

This quarter we look at:

+ Planning White Paper

+ Permitted Development Rights Changes

+ Recent Case Law Analysis on Use Class Changes

+ Much more

+ Use Classes Changes 
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What you need to know: 

The government’s planning White Paper Planning for the Future 
proposes changes to ensure a ‘radical reform’ of the planning system, 
many would say this is long overdue...  Some of the proposals, if taken 
forward, will make major changes to the way the planning system has 
worked for a number of years and we highlight some of the major 
proposals.

Categorising of projects 

There is a lot packaged under this with Local Plans 
being expected to identify land under three 
categories: ‘Growth’, ‘Renewal’ and ‘Protected’.  
‘Growth’ areas are to be identified as areas which 
are suitable for “substantial development” where 
outline approval will be automatic for certain types 
of development that will be set out in the Plan, 
‘Renewal’ areas  are existing built areas that can 
be developed to a certain extent and ‘Protected’ 
areas which will be subject to “more stringent 
development controls”.   

The proposals are intending to reduce local plans 
content dramatically,  and to ultimately comprise 
what is termed as a “core set of standards and 
requirements for development ” as opposed to 
detailed policies whilst at the same time shifting 
the community engagement to the plan process 
stage as opposed to the application stage with 
communities not being able to participate at the 
latter stage. The proposals do appear to be heavily 
stacked in favour of developers and minimising the 
development control measures that have historically 
steered development and the proposals are likely to 
meet with a lot of resistance at the local level as the 
opportunities of intervention and input are reduced 
furthermore.  

However, the proposals do intend to retain 
Neighbourhood Plans but with revisions to ensure 
that they follow the focus of the new local plans on 
Growth, Renewal and Protected areas.
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Section 106 agreements and CIL 
to be merged

Section 106 agreements and CIL are proposed 
to be replaced by a ‘single infrastructure levy’ 
which will be set at a nationally determined rate 
and will be charged on the  final value of the 
project.

Robert Jenrick, Secretary of State, said in his 
keynote speech to the Housing 2020 “virtual 
festival” that the Government expected the 
new levy to raise more revenue by “capturing a 
greater share of the land value uplift, in order to 
deliver more infrastructure and more affordable 
housing than ever before.”  Concerns are already 
being expressed about the payments under the 
new levy being due at the point of occupation of 
development as opposed to commencement, 
which is the current trend, and how necessary 
infrastructure will be delivered as a result of this.

Equally, concerns are being expressed about 
how the rates will be set and the potential 
impacts on proposed developments, whether 
the new system will be as inflexible as the 
existing CIL system and the overall deliverability 
of developments in the long run.  Currently the 
White Paper is offering the “infrastructure Levy” 
to be optional and to be set by local authorities 
and expect greater uptake.

The proposals which include the Infrastructure 
Levy (combining the CIL and S106 obligations) is 
the tool by which local authorities are expected 
to use the funds raised to secure affordable 
housing.   The mechanisms being suggested are 
either in-kind payment towards the Infrastructure 
Levy or as a right to purchase at discounted rates 
for local authorities  with the developer deciding 
which units would be available to the local 
authority for affordable housing purposes.

It is also proposed to set a threshold on sites 
where this would apply and those under the 
threshold would not have to provide on site 
affordable housing.
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Emphasis on efficiency 

The reforms to the local planning system promise 
a more streamlined and efficient process, with 
councils being expected to have plans being 
executed within 30 months as opposed to 7 years 
with “sanctions for those who fail to do so”. Such a 
change is in line with the government’s objective 
to build more affordable homes. This newer 
scheme aims to allow for higher priority projects 
such as schools and hospitals to be undertaken 
and executed on a timely basis. 

A greater move towards digital 
technology  

Another reform proposed in the white paper 
is the incorporation of ‘digital planning’ and a 
greater use of technology to aid the objective 
of creating a resourceful and competent 
planning process. The new template includes 
local plans being “based on the latest digital 
technology and supported by a new standard 
template”.  

Local authorities would therefore utilise newer 
technology for local plans and more efficient 
decision-making through local plans being 
“visual and map-based”. The justification being 
that the move to digitalise planning will not 
only quicken the decision-making process but 
even allow for more effective participation and 
quicker understanding from members of the 
pubic to oversee the  planning stages from the 
ease of their smartphones. 

This revised change is intended to make  it 
easier for people to engage with proposals 
and make comments on said changes. Robert 
Jenrick, the UK’s Housing Minister claims that 
“the new system will be democratic, it will still 
have local engagement, but it will be much 
faster” with the stated aim that the local plan 
process will be reduced to 30 months.

Higher priority for beauty  

The emphasis on Design Codes is going to be 
increased with a proposed National Model 
Design Code to be brought out later in the 
year to supplement the National Design Guile 
published last year. 

The new plan promises a new “fast-track 
for beauty” with priorities for planning 
developments that are considered to be a part 
of local heritage and attraction. 

Such developments would be expected to 
contribute to the areas’ attraction, rendering 
“automatic permission” for projects that reflect 
local beauty and character and provide a “net 
gain”. The particular focus on planning for 
projects of beauty simultaneously ties in with a 
greater awareness for sustainability for projects 
that will “stand the test of time, protects and 
enhances our previous environment”.  

The Fast Track route will secure swift approvals 
for schemes that meet local design guides and 
codes, a master plan and site-specific code 
will be conditioned for Growth Areas and 
further widening of permitted development 
of schemes “popular and replicable forms of 
development.”
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Glossary 

https://commonslibrary.parliament.uk/research-briefings/cbp-8981/ 

https://lichfields.uk/grow-renew-protect-planning-for-the-future/the-white-paper/ 

https://www.lsh.co.uk/explore/research-and-views/news/2020/08/planning-white-paper 

https://www.planningresource.co.uk/article/1691597/28-things-need-know-governments-planning-future-
white-paper 

https://www.planningresource.co.uk/article/1691597/28-things-need-know-governments-planning-future-
white-paper 

https://www.clydeco.com/en/insights/2020/08/white-paper-planning-for-the-future 

Sustainable development tests 

Another proposal of the white paper is for local plans being subject to “sustainable development” tests, 
replacing the Sustainability Appraisal system. The new tests promise a simplified and more streamlined process 
“with fewer requirements” for the purpose of reducing “disproportionate delay” to the planning process. For 
instance, areas that are seen as “growth areas” are to be given immediate planning approval. 

Neighbourhood plans are to be kept as a vital tool to “help bring the democracy forward” as they facilitate 
civic engagement by involving members of the community to decide on areas for development. The new 
reforms thus promise greater civic engagement in the planning processes. 

The Government is also consulting on 4 shorter term measures:-

• Changes to standard method for assessing local housing need

• First Homes being secured for sale at discounted market price for first time buyers

• Temporarily lifting small sites threshold from 40 to 50 units, so that sites with units below 50, no affordable 
housing will be required and

• The Permission in Principle to be applied to major developments to ensure fast route to securing 
permission

The government consultation on the reforms to the planning system was released on 6 August 2020 and will 
be open until 1 October 2020.
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New Permitted Development 
Rights 

From  September  2020 - new PD rights have 
come into effect by the Town and Country 
Planning (General Permitted Development) 
(England) (Amendment) (N0.2) Order 2020 -:

1. Construction of new self-contained units of 
up to 2 storeys for:

a. buildings in commercial uses of A1, A2 and 
A3 and B1(a) 

b. Buildings in mixed use with residential 
element

c. Available to free standing blocks/terraces

d. Height limit of 30m for detached buildings 
and 18m for terraces

2. Increasing houses upwards to create 
additional living space by adding up to 2 
storeys to existing houses – conditions to 
these are:

a. Available for houses built between 1 July 
1948 and 28 October 2018

b. that the houses must be semi-detached/
detached/ terraced.

c. Maximum height limit of 18m

d. With terraced houses limit is 3.5 higher than 
next tallest house in the terrace

e. Not applicable in Conservation Areas

f. Prior approval process should be followed

Use Classes Order Changes came 
into force 1st September 2020 
– new use classes created, and 
existing uses will be identified 
by reference to the new 
classifications. 

Use Class E – commercial, business and 
service use class include shops, financial and 
professional services, restaurants, cafes and 
offices (B1), gyms, nurseries, health centres, 
light industry and research and development.

Use Class F1 Learning and non – residential 
institutions like schools, museums, libraries, art 
galleries, public halls, places of public worship 
and law courts

Use Class F2 – local community halls, swimming 
pools, skating rinks and outdoor sports areas

Class A4 drinking establishment and Class 
A5 hot food takeaways removed so that any 
changes to and from these uses will require 
planning permission.

Changes within a single use class will be 
permitted.

A legal challenge has been launched against 
the statutory instruments that introduced the 
new permitted development rights and use 
classes order and the outcome of the challenge 
could well impact on the new rights and their 
use. 
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Extensions to live planning permissions 

The Business and Planning Act 2020 came into force on 22 July 2020 and one of the important elements is the automatic 
extension to live planning permissions or LB consents as follows:

• Full planning permission which are due to expire between 19 August and 31st December will be automatically 
extended to 1st May 2021

• Full and outline planning permission that expired between 23 March and 18 August will be automatically extended to 
1 May 2021 – but here an additional environmental approval is required from the local planning authority to ensure 
that there has been no further adverse impacts to the Environmental Impacts Assessment and habitats Regulations that 
were carried out when permission was originally carried out

• Outline permissions where reserved matters submissions due between 23 March 2020 and 31 December 2020 then 

automatically extend to 1 May 2021.

Some of our recent work:

• S106 Agreement – Advising on S106 agreement for land at the Former Abbey Retail Park, Abbey Road, Barking, being 
one of the largest permissions in England last year;  and Department of Employment, Dagenham.  The development 
involved redevelopment to providing new buildings ranging from 2 to 29 storeys in height to provide 1,089 
residential dwellings, associated amenity space, commercial floor space, employment floor space, gym, community 
facility and vehicle and cycle car parking.

• S106 Unilateral Undertakings for land at Oxlow Lane, Barking for demolition of existing buildings and structures, 
construction of 63 Class C3 residential units and ancillary works.

• S106 agreement

• Judicial Reviews against refusal of planning permission against Inspector’s decision.

• Representing clients in planning appeals against Enforcement Notice

• Advising residents group on Experimental Traffic Regulations Orders
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The Use Classes Orders as revised 
over the years placed uses of land 
and buildings into various categories 
according to type of use. Under 
the rules Permitted Development 
Rights are available for changes 
of use within classes and in some 
cases from one class to another. That 
means in those cases no application 
for planning permission is required.

In recent years the Government with 
the intention mainly of increasing 
the availability of housing stock 
has been extending the number of 
instances where change of use is 
permitted from one class to another 
an example being conversion from 
office use to residential use.

The Town and Country Planning (Use 
Classes) (Amendment) (England) 
Regulations 2020 introduced largely 
in response to the pandemic have 
brought in what could be said to be 
the most wide-ranging changes to 
the use classes system since it was 
formally established over thirty years 
ago. Most of the changes became 
applicable from 1st September 2020.

Part of the driver for the changes 
beyond increasing housing stock 
is to re-configure town centres by 
allowing conversion of existing 
buildings where the use may be 
perceived to have become unviable 
to uses where they are realistically 
viable.         

An example of how the system has 
changed substantially can be seen 
in a recent appeal against Council 
refusal of change of use from a 
florist’s shop in a North Yorkshire 
town centre to a café.

The proposal involved the change 
of use of premises on a primary 
shopping frontage from a class 
A1 shop to a class A3 café which 
before the recent changes would 
have required planning permission 
and therefore an assessment by 
the Council of the planning merits. 
Adopted local policy for such 
locations aimed to prevent harm 
to the vitality and viability of town 
centres by ensuring that redundant 
properties were adequately 
marketed for an alternative retail use. 
The Inspector was not persuaded 
that the appellants had satisfactorily 
demonstrated that reasonable 
attempts had been made to market 
the retail unit for an appropriate and 
continuous period of time.

Furthermore, he saw little evidence 
that the retail unit had been offered 
under reasonable terms and 
conditions or at an appropriate value. 
Consequently, he concluded that it 
had not been demonstrated that the 
shop was no longer required or that 
another class A1 retail use could not 
viably trade from it. The proposed 
change of use would accordingly 
have a harmful effect on the centre’s 

retail function and would be contrary 
to adopted local plan policy. The 
Council’s refusal was therefore 
justified on that basis. 

The Inspector, however, accepted 
that from 1st September 2020, the 
Town and Country Planning (Use 
Classes) (Amendment) (England) 
Regulations 2020 meant that changes 
from class A1 to class A3 use no 
longer require planning permission, 
being subsumed into the same use 
class. In his view, this represented 
a significant fallback position that 
meant the proposed change of use 
could lawfully be implemented. 
Giving this position considerable 
weight, he concluded that it 
outweighed the conflict with the 
development plan.

The implications of the changes 
from a Local Planning Authority 
perspective as demonstrated by this 
appeal decision is that they will lose 
the ability to apply planning merit 
assessments to large sections of 
commercial activity in town centres. It 
remains to be seen whether that will 
be a positive outcome. 

The Times They Are A 
Changing For Use Classes
B Y  K E V I N  B R E S L I N ,  C O N S U L T A N T  S O L I C I T O R 
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